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January, 2019

The Honourable Premier John Horgan

The Honourable Doug Donaldson,
Minister of Forests, Lands, Natural Resource

Operations and Rural Development

Parliament Buildings

PO Box 9049 Stn Prov Govt Victoria, BC V8W 
Honourable Premier and Minister: 

RE: Procedural unfairness by BC Timber Sales in the proposed development of the Quartz Creek Watershed

On behalf of the Ymir Community Watershed Society (YCWS), we hereby submit a formal complaint regarding BC Timber Sales (BCTS) procedural conduct during the planning process of their proposed development of the Quartz Creek Watershed in Ymir, BC. 

The Quartz Creek Watershed is a small, six square kilometre, low-elevation, surface-collection-only watershed which serves as the only potable water supply for the town of Ymir. The watershed is historically precarious, relying completely on the timing of rain and snow runoff for a consistent supply. As such, the watershed already experiences profound low flows in the hot and dry summer months. The watershed also contains acid rock, which, if disturbed, could contaminate the water supply with acid and toxic heavy metals. With both the quantity and quality of the Ymir’s water supply at stake in this proposed development, YCWS has rightfully demanded procedural fairness, transparency and consultation from BCTS. In making its decisions on this matter, BCTS has failed to provide this to the community on a number of occasions. 

More specifically, BCTS has exhibited procedural unfairness in the following ways: 

1. BCTS has failed to:

· adequately consider the critically important fact that there is no treatable or economically-viable alternative to Ymir’s water supply and 

· commit to adequately replacing the water supply and restoring the status quo if the logging renders it unusable or inadequate for the community's needs.

2. BCTS has prejudged the issue by asserting on multiple occasions that this is not a question of if the proposed development will take place but when the development will take place. 

3. BCTS has failed to adequately assess the facts about the relevant water issues at stake because it has: 

· not used site-specific hydrometric data in its assessment of the Quartz Creek Watershed to inform their decision-making and

·  rejected the request to support YCWS in applying for funding to pay for a non-advocate hydrology assessment. 

4. BCTS has failed to communicate openly with the concerned public.  It has limited Alan Bates and Lars Uunila, the experts who authored BCTS’s Phase 1 and 2 Watershed Assessments, respectively, from providing written answers to questions regarding their work.

5. BCTS is placing the risk of logging -- and the onus of coping with that risk -- completely on the residents of Ymir, even suggesting that residents could adapt by reducing their individual water consumption. 

6. BCTS failed to adequately consider and take seriously the over 5000 stakeholder and public concern letters submitted during BCTS’s stipulated six-week referral period after advertising the Quartz Operating Plan. 

The following sections will discuss each assertion individually. The evidence supporting each claim is referenced in the footnotes and corresponding attached Appendices. 

BCTS has failed to:

· adequately consider the critically important fact that there is no treatable or economically-viable alternative to Ymir’s water supply and 

· commit to adequately replacing the water supply and restoring the status quo if the logging renders it unusable or inadequate for the community's needs.

In the late 1800s to early 1900s, Ymir was the location of a high-production gold mine, and as such, a presence of heavy metals in the area’s groundwater has limited the water supply to the surface-collection-only Quartz Creek Watershed
. In the early 2000s, Mould Engineering conducted an exploration in the Quartz Creek Watershed, concluding that they could find no treatable or economically-viable alternative water source for the community of Ymir
.

This information was provided to BCTS Castlegar contractee Al Skakun on two separate occasions but has been continually downplayed. While the lack of alternatives is referenced in BCTS’s Phase 2 Hydrology report and is identified as a risk, BCTS has not put forward a realistic long-term contingency plan should the water source become contaminated or depleted by this development
. 

In a June 22, 2017 meeting between BCTS representatives and YCWS members, it was made clear that there is no site- or condition-specific contingency plan in place for the proposed development
. Bottled water was proposed as a partial solution to water depletion, but that does not address need for a water supply for fighting fires
.  One cannot fight fires with bottled water. 

The contingency plans discussed in this meeting make no reference to the fact that there is no alternative water supply, do not address the issue of water quantity, do not propose any long-term or permanent solutions and clearly indicate BCTS’s lack of engagement on this matter
. 

BCTS has prejudged the issue by asserting on multiple occasions that this is not a question of if the proposed development will take place but when the development will take place. 

During the October 24, 2018 meeting between members of YCWS and BCTS, at the Kootenay Lake Forestry Centre, George Edney, a Woodlands Manager at BCTS, was asked directly about comments regarding the inevitability of the development. In response, Edney stated that the Quartz Creek Watershed is part of their Timber Harvesting Land Base, and as such “it’s not a question of ‘can we go in there’… it’s a question of how we’re going to do it, when we’re going to do it, where exactly we’re going to do it” 
.

This attitude has been apparent since the release of the Phase 1 hydrology report, a seven-page letter that was widely seen by non-advocate hydrologists as insufficient and lacking in important data
. Edney stated that this report “didn’t raise any red flags” and provided “no reason why we wouldn’t harvest in the watershed”
. 

The irresponsible prejudgement of the issue has prevailed throughout the planning and consultation process, leaving YCWS and the community of Ymir rightfully concerned about the integrity of BCTS’s process. 

BCTS has failed to adequately assess the facts about the relevant water issues at stake because it has: 

· not used site-specific hydrometric data in its assessment of the Quartz Creek Watershed to inform their decision-making and

· rejected the request to support YCWS in applying for funding to pay for a non-advocate hydrology assessment. 

Due to a lack of historical flow data for the Quartz Creek Watershed, BCTS’s Phase 2 hydrology report instead uses the Anderson Creek Watershed as a surrogate for streamflow analysis due to an absence of site-specific hydrometric records
. YCWS contends that this is not sufficiently accurate. As per the Province’s Compendium of Forest Hydrology and Geomorphology in British Columbia (“Compendium”), using other watersheds “as baseline information sources, or extrapolating baseline data to them” without recognizing landscape variability and uniqueness “is often inappropriate”
.  

BCTS claims that time and budget constraints prevent them from conducting robust flow data collection within the watershed. However, when YCWS approached BCTS requesting a letter of support in their application for funding to pay for a non-advocate hydrology assessment, YCWS was flatly denied. BCTS Woodlands Supervisor Ken Scown responded to this request stating that “further studies are redundant” and BCTS “[does] not see value in this additional work”
. 

It is BCTS’s responsibility to practice professional due diligence and take all necessary steps to demonstrate that appropriate consideration was given to all relevant factors
. This includes having robust, complete, site-specific information to inform their decision-making and ensuring that the proposed development does not negatively impact the community of Ymir or the water supply on which it depends.

BCTS has failed to communicate openly with the concerned public.  It has limited Alan Bates and Lars Uunila, the experts who authored BCTS’s Phase 1 and 2 Watershed Assessments, respectively, from providing written answers to questions regarding their work.

Lars Uunila has only been made available to respond to public questions on one occasion. On November 22, 2017, Lars Uunila participated in a meeting with members of BCTS and YCWS where he was able to respond orally to questions regarding the Phase 2 Watershed Assessment.

Jason Leus of YCWS then sent a list of questions to Alan Bates and Lars Uunila to obtain their written responses for a clear, distributable record of their expert opinion on the proposed development
. This request was blocked by Ken Scown, who contended that the questions were already answered satisfactorily during the meeting. Scown also insisted that any further communication with the experts be conducted through BCTS, which raises obvious concerns about neutrality and transparency
. After being further pressed, Scown agreed to have Uunila and Bates answer questions that may not have been fully covered in the meeting due to time constraints and lack of clarity, but refused to provide anything further, citing the cost of their contracted experts
. 

BCTS has demonstrated an unwillingness to communicate openly and transparently, and has made clear that the accessibility of information to the public is not a priority, in contrast to its duty as a Provincial entity. 

BCTS is placing the onus on the residents of Ymir to cope with potential changes to the water supply, even suggesting that residents could adapt by reducing their individual water consumption. 

In response to community concerns about the proposed development diminishing Ymir’s water supply, George Edney of BCTS suggested that residents could adapt by reducing their individual water consumption
. By saying “in order to maintain fish downstream and all you[r] water supplies in town maybe you’re going to have to, you know, even sides of the street should water on one day and odd on the other”, Edney was not only making light of the potentially life-threatening consequences of a contaminated or depleted water supply, but also indicated BCTS’s desire to evade responsibility.  

This is not an isolated incident. In the Phase 2 Hydrology report Lars Uunila places the onus on the community and the Regional District of Central Kootenay (RDCK) by claiming that climate change will have a greater impact on the watershed than the timber activities, seemingly relieving BCTS of their contributory responsibility: 

“All of these climate-related hydrologic effects are likely to have potential consequences on future Ymir’s water supply. Climate change impacts are likely to overshadow the identified potential future effects of timber harvesting. With or without any planned timber development, it would seem incumbent that RDCK develop/update its drought management plan for the community of Ymir, and within this plan examine all possible options to secure a back-up source of water for the community.”

This attitude exhibited by BCTS and their contractors is directly in conflict with the principles of procedural fairness and meaningful consultation. The party that stands to benefit from the development should bear the potential consequences.  That party is BCTS, not the innocent residents of Ymir.  

BCTS failed to take seriously the over 5000 stakeholder and public concern letters submitted during BCTS’s stipulated six-week referral period after advertising the Quartz Operating Plan. 

Part of BCTS’s procedure is to prepare an Operating Plan, which identifies the proposed forest development and serves as a vehicle through which to conduct public engagement. 
 The Operating Plan is advertised to the public to allow for a “reasonable opportunity for review and comment” and ensure that “any written comments received will be responded to”
, 
. During the six-week referral period (June and July 2017) for the Quartz Creek Operating Plan, there were over 5000 referral process letters decrying the proposed Operating Plan sent to BCTS and FLNRO
. 

BCTS only responded to sixty letters, claiming that they did not want to waste their time
. Instead, the “stack” of letters received from “all across Canada” were dismissed as an annoyance that “plugged up [their fax] machine”, in the words of George Edney
. 

By failing to take seriously the concerns and input of the public during the only period in which the public had the opportunity to participate in the decision-making process, BCTS rendered their commitment to consultation and fair decision procedures meaningless. 

Conclusion

BCTS’s procedural conduct during the proposed development of the Quartz Creek Watershed has been inconsistent with the principles of procedural fairness, transparency and consultation. 

An examination of these matters is necessary to maintain public confidence in the Provincial government’s ability to manage forestry practices, protect natural resources and prioritize vulnerable BC communities. 

Sincerely, 

____________________________________
Kersey Collins, Law Student

_____________________________________

Calvin Sandborn, Barrister and Solicitor
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